BEFORE THE BOARD OF ENVI RONMVENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF AMENDMENT AND
ADOPTI ON

In the matter of the )
anmendment of ARM 17. 30. 702 )
and the adoption of new rule )
| pertaining to defining )
nutrient reducing subsurface )
wast ewat er treatnent systens )

(WATER QUALI TY)

TO Al'l Concerned Persons

1. On February 26, 2004, the Board of Environnental
Revi ew publi shed MAR Notice No. 17-206 regarding a notice of
public hearing on the proposed anmendment and adoption of the
above-stated rules at page 387, 2004 Montana Adm nistrative
Regi ster, issue number 4.

2. The Board has anmended ARM 17.30.702 and adopted new
rule I (ARM 17.30.718) as proposed, but with the foll ow ng
changes, deleted matter interlined, new matter underlined:

17.30.702 DEFI NI TI ONS (1) through (8) remain as
pr oposed.

(9) "Level 1la treatnent” nmeans a subsurface wastewater
treatment system (SWS) that:

(a) remains as proposed.

(b) discharges a total nitrogen effluent concentration
of greater than 24 ng/L, but not greater than 30 ng/L. The
term does not include treatnment systens for industrial waste.

A level la designation allows the use of 30 ng/L nitrate (as
N) as the nitrate effluent concentration for m xing zone
cal cul ati ons.

(10) "Level 1b treatnent” neans a SWS that:

(a) remains as proposed.

(b) discharges a total nitrogen effluent concentration
of greater than 30 ng/L, but not greater than 40 ng/L. The
term does not include treatnment systens for industrial waste.

A level 1b designation allows the use of 40 ng/L nitrate (as
N) as the nitrate effluent concentration for m xing zone
cal cul ati ons.

(11) through (26)(b) remain as proposed.

NEW RULE | (17.30.718) CRITERI A FOR NUTRI ENT REDUCTI ON
FROM SUBSURFACE WASTEWATER TREATMENT SYSTEM (SWIS) (1)
t hrough (7) remain as proposed.

(8 Al SWISs classified as a level 1a, level 1b, or
| evel 2 nmust have an operation and mai nt enance (O&\W) contract
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in perpetuity for each system install ed. The O&M contract
will be required in the subdivision approval, or as a deed
restriction if a subdivision plat approval is not required for
the property. O&M  nust be conducted by the system
manuf act urer, an approved vendor, or other qualified
personnel. The SWS vendor or manufacturer nust offer an Q&M
plan that neets the requirements of this section and the
requirenments in departnment Circular DEQ- 4. At a mninmm the
O&M contract nust include:

(a) remains as proposed.

(b) annual effluent sanpling and analysis for nitrate
(as N, nitrite (as N), ammonia (as N), TKN (as N), BOD, TSS
f ecal coliform specific conductance and tenperature
Ef fl uent sanpling nust be conducted after all treatnment is
conplete, but before discharge to the absorption area. Al
nmoni toring data collected froma type of SWIS may be requested
by the departnent if the departnent has reason to believe that
a type of SWIS that has been approved as a nutrient-reducing
systemis not neeting the required treatnent efficiencies.

(9) Al SWSs classified as |level 1l1la, level 1b, or |evel
2 must have the foll owi ng features:

(a) a visual and/or audi ble alarmwarning that indicates
if a hydraulic malfunction is occurring in any portion of the
treatment system {prior to the absorption system—is—+fating
to—providethe destgnatedtevel ol treatnent: and

(b) a physical barrier that prevents the discharge of
wast ewater to the absorption systemif a hydraulic malfunction
is occurring in any portion of the treatnent system{prior to
t he absorption system—s—{failingtoprovidethedesignated
Level of treatment; and

. . .
I & Fa 9?§kllg“lp'$“e“t'9” de“'fe Hastalled betweenﬁthe
e'n't_e'H_n‘g_t_h‘e_S't_PH'et_H"Le‘. .

3. The followi ng comrents were received and appear with
t he Board's responses:

COVMMENT NO. 1: New rule I1(9)(a) requires an alarmthat
warns that the treatnment system is failing to provide the
desi gnated | evel of treatnment. To nmeet the letter of this
rule would require conplex nonitoring equipnent that would
actually measur e t he system effluent for ni trogen
concentration. This equi pnent may not exist for small systens
and operation and maintenance of such equipnent is not
feasible for owners of small systens. The Departnent has
i ndi cated verbally that the intent of this rule was to provide
an alarm if the system is not functioning properly
hydraulically. It is very reasonable to provide alarnms that
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would indicate if a punp is not operating and nost, if not
all, of these systens enpl oy one or nore punps in the system
This requi rement should be reworded to indicate the intent.

RESPONSE: The intent of newrule 1(9)(a) was to provide

the visual and/or audible alarm when there is a hydraulic

mal function of the treatnent system The nopst comon
mal function would likely be a non-operational punp in the
system It would be prohibitively expensive, due to equi pnent

and mai nt enance costs, to install a water quality nmonitor in
the treatnent systemthat nonitors nitrogen concentrations in
the effluent. In response to this coment the rul e | anguage
will be nmodified to clarify that the purpose of the alarmis
to detect hydraulic failure.

COMMENT NO. 2: New Rule 1(9)(b) requires that a physica
barrier be provided that prevents discharge to the absorption
system if any portion of the treatnent systemis failing to
provi de the designated | evel of treatnment. Again, this would
require difficult nmonitoring. The Departnent has indicated
verbally that the intent was to nake sure that the treatnment
system could not be sinply by-passed if it was not working.
This should be reworded to indicate the intent.

RESPONSE: The intent of newrule 1(9)(b) was to prevent
a by-pass of wastewater to the drainfield if there was a
hydraulic mal function in the treatnment system In response to
this comment the rule |anguage will be nodified to clarify
that intent.

COVMENT NO. 3. New rule 1(9)(c) requires a backflow
preventi on devi ce. The comentor is not aware of any such
devices that are routinely used for raw sewage. Many devices
are avail able for potable water, but the solids in raw sewage
woul d render these devices unusable. In addition, such a
devi ce does not serve any purpose. The systemw || not back
up into the house unless the flowinto the system exceeds the
flow out of the system If there is a system failure that
prevents flow out of the system an alarm should be provided.

However, closing a valve to prevent nore water into the
system doesn't stop the system from backing up. It actually
backs up quicker, because if the line fromthe house to the
septic tank is suddenly closed, this line sinply fills up with
sewage and backs up into the house. Backflow preventers are
typically used where the pressure on the downstream side of
the system can exceed the pressure on the upstream side, under
adverse conditions. In these systens, that is not possible.
Thi s subsection of the rule should be del eted.

RESPONSE: As the coment notes, the proposed requirenment
innewrule 1(9)(c) would likely create a greater chance that
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sewage coul d back-up into a residence, which is what the rule

section was originally trying to prevent. Based on the
comment new rule 1(9)(c) will be renoved. Renoval of (9)(c)
will not create a situation where sewage backing up into

resi dences occurs any nore frequently than with wastewater
systens approved under the current rules and design circul ars.

COVMENT NO. 4: Backfl ow prevention devices should not be
requi red between the facility and the septic tank for nitrogen
renmpoval treatnent systens as they do not present any greater
i kel i hood of backing up into a residence than any other
traditional septic systens. Backflow prevention is extrenely
atypical on building sewers due to the high |ikelihood of
cl ogging. Any check-type backfl ow preventer woul d have to be
installed in a manhole or simlar vault to allow access for
frequent cl eaning. Septic systens wusing gravity flow
dr ai nfi el ds, ot her pumped septic/drainfield individual
systens, and nmunicipal sewage collection systems do not
requi re backfl ow prevention devices on buil ding sewers because
the nmaintenance requirenents and potential for clogging
out wei gh the benefit of not having sewage backing up in the
facility.

RESPONSE: See response to Comment No. 3.

COVMENT NO. 5: The follow ng sentence should be added to
the end of ARM 17.30.702(9)(b): "A Level 1la designation
allows the use of 30 ng/l nitrate-N as the nitrates in
effluent concentration for nitrate sensitivity analysis.”

RESPONSE: The suggested | anguage clarifies the proposed
rul e by specifying the exact nitrate concentration for |evel
la systens that can be used in m xing zone calculations. In
response to the coment the suggested | anguage, with sone
editorial changes, has been added to the proposed rule as
shown above.

COVMENT NO. 6: The follow ng sentence should be added to
the end of ARM 17.30.702(10)(b): "A Level 1b designation
allows the use of 40 ng/l nitrate-N as the nitrates in
effluent concentration for nitrate sensitivity analysis."

RESPONSE: The suggested | anguage clarifies the proposed
rule by specifying the exact nitrate concentration for |evel
1b systenms that can be used in m xing zone calculations. In
response to the comment the suggested |anguage, with sone
editorial changes, has been added to the proposed rule as
shown above.

COWMMENT NO. 7: Because nost nitrogen-reduci ng wast ewat er
treatment systens are biological systenms, they are easily
upset by radical changes in wastewater flow or quality. New
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rule 1(8) nust be strengthened significantly in order to
ensure adequate operation, maintenance and performance of
advanced treatnment systens. Section (8) <calls for an
operation and maintenance contract to be required in the
subdi vi si on approval or a deed restriction. However, it is
clear that the Departnment will have little or no ability to
enforce this requirement follow ng subdivision approval.
Mai nt enance contracts can and will be cancelled or ignored by
i ndi vi dual honeowners faced with the cost of maintaining these
systens.

RESPONSE: The comment is correct that the Departnment
does not have the enforcenent resources to ensure, for the
life of each installed system conpliance with the requirenent
to have a viable O&M contract. However, the inclusion of the
requirenment in a subdivision approval or deed restriction

makes the requirement a matter of public record. Under
existing law, a copy of the subdivision approval must be given
to every pur chaser of property in a subdi vi sion.

Consequently, property owners in subdivisions should receive
notice of the requirenent and of the potential for enforcenent
action for violations. At a mnimum an owner’s interest in
having a properly functioning systemw || provide an incentive
for keeping the contract current. Awar eness of potenti al
enforcenment actions should create an additional incentive for
conpliance. The proposed rule will have benefits even if the
Depart ment cannot guarantee full conpliance.

COVMENT NO. 8: A city-county health departnent is not
confortabl e approving significant numbers of these systens
above a sole source aquifer unless the systens are managed by
a conpetent wastewater operator under the jurisdiction of a
sewer and water district, special inprovenent district or
| ocal governnment with adequate financial resources to conduct
operation, maintenance and replacenment of systens. Leavi ng
the operation and maintenance of these advanced treatnment
systenms up to an individual homeowner or even a homeowners’
association is a recipe for failure. The comentor has
experienced nultiple cases of failed operation and mai ntenance
of conventional gravity septic tank/drainfield systens in the
county. It is unrealistic to expect honmeowners to adequately
manage advanced treatnment systems. Sewer districts, special
i nprovenent districts and | ocal governnments could provide the
financial resources and managenment structure necessary to
insure reliable operation, maintenance and perfornmance.

RESPONSE: The comrent requests that all subdivided |ots
proposing to use a nitrogen-reducing wastewater treatnent
system should be required to be part of a sewer district,
speci al inmprovenment district or under the authority of |ocal
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governnment. If new rule | included such a requirenent, it
would limt the use of nitrogen-reducing systens to | arger
subdivisions or to areas of higher density where such
managenent entities are practical. |f specific counties want
to require special districts for the use of nitrogen-reducing
systens, they my adopt those requirenents wunder their
authority in 50-2-116(1)(i), MCA. The Departnent believes it
is not necessary to have such a requi renent statew de, because
it would place unnecessary restrictions on the use of
ni trogen-reduci ng wastewater systens in many areas within the
st at e. The requirement for a viable O&M contract with the
vendor will help ensure that systens are properly maintained.

COMMENT NO. 9: A significant concern with the use of
advanced treatnment systens is the inability to ensure their

performance over a long period of tine. The only way to
really know if the system is perform ng as expected is to
nmoni t or i nfl uent and effl uent quality and then nake

adjustnents to optimze performance when nonitoring results do
not indi cate adequate performance. Although new rule 1(8)(b)
woul d requi re annual effluent sanpling to ensure perfornmance,
influent quality should also be sanpled to ensure performnmance.

RESPONSE: Monitoring the influent quality of the
wast ewater can be wuseful 1in diagnosing treatnent system
probl ems when the effluent quality is outside the anticipated
range. However, to Kkeep operation costs reasonable for

homeowners, new rule | does not require influent nonitoring.
It is anticipated that the vendors who adm nister the
operation and mai ntenance agreenments and conduct the annual
effluent nmonitoring will collect influent sanples to identify
problems as they arise. The Departnent believes that
mandat ory influent sanpling is not necessary and is only
warranted to hel p sol ve i nadequate treatnment problens as those
probl ens occur

COVMENT NO. 10: New rule |I should also require that the
results of the sanpling be submtted to DEQ for review \Wat
happens if the system does not perform as expected or
required?

RESPONSE: The comentor requests that all required
annual nonitoring results be submtted to the Departnment.
This would require the Departnent to operate and maintain a
dat abase for logging results, entering data, checking data
against requirenents, and enforcing nonitoring results
subm ssi on.

New rul e | requires annual operation and mai nt enance and
annual nonitoring to pronote proper operation of these
wast ewat er systens. It is in the vendors’/manufacturers’
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interest to maintain these systens properly. |If the systens
have frequent breakdowns or do not treat properly, the
vendor s/ manufacturers risk losing new clients and risk | osing
nitrogen reduction certification from the Departnent. New
rule 1(2)(f) includes a provision to ensure that only reliable
vendor s/ manuf acturers are certified for distributing nitrogen-
reduci ng systens. The Departnment believes the rule provides
sufficient safeguards to ensure the large mjority of
treatment systems will be operated and nmintained properly.
However, in response to comments, the rule wll be nodified to
clarify that the Departnent can request nonitoring results if
t he Departnment has reason to believe the SWIS is not neeting
required efficiencies. See Response to Comrent No. 11.

COMMENT NO. 11: These rules should provide DEQwith the
authority to require the systemto be nodified, upgraded or
replaced with a systemthat will achieve the |evel of nitrogen
renmoval required

RESPONSE: Under the Water Quality Act (75-5-605, MCA),
t he Departnment has the authority to require replacenent of a
wast ewat er systemthat is not operating properly and causing
degradation or pollution of state waters. The comment or
proposes | anguage that does not require the Departnent to
denonstrate that degradation or pollution is being caused by a
mal functioning treatment system just that the systemis not
operating properly. The proposed revision to the rule would
not be supported by existing statutes. However, the
Departnment has amended new rule 1(8)(b), as shown above, to
i nclude a provision that allows the Departnment to request all
moni toring data collected from previously approved systens.
That data can then by used by the Departnment to determ ne if
the existing systens are neeting the nitrate renoval
efficiency that they are approved for. |If the systens are not
perform ng adequately the Departnent may rescind the nitrate-
reducing classification as provided for in (7) of newrule I

COVMENT NO. 12: |If DEQ approves the use of these systens
in a subdivision to conply with the nondegradati on provisions
of the Mntana Water Quality Act, it must ensure that the
systenms will performfor as long as they are operated. |f DEQ
does not ensure adequate | ong-term performance and nai nt enance
of these systems, then it is very likely that water quality
degradation or violation of the nitrate groundwater standard
wi Il occur in subdivisions that use these advanced treat ment
systens.

RESPONSE: See response to Comment No. 11.

Revi ewed by: BOARD OF ENVI RONMENTAL REVI EW
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By:
JAMES M MADDEN JOSEPH W RUSSELL, M P.H
Rul e Revi ewer Chai r man
Certified to the Secretary of State, , 2004.
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